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REPORT AND RECOMMENDED DECISION*

ThisSocia Security Disghility (“SSD”) and Supplementa Security Income (“SSI”) gppedl raisesthe
issue whether substantia evidence supportsthe commissioner’ s determination thet the plaintiff, whodleges
that she is disabled as a result of right shoulder impingement, Raynaud’'s Syndrome, |ower-extremity
neuropathy and diarrhega, is capable of making a successful vocationd adjustment to work exigting in
sgnificant numbersin the nationa economy. | recommend that the decision of the commissioner bevecated

and the case remanded for further proceedings.

! Thisaction is properly brought under 42 U.S.C. 88 405(g) and 1383(c)(3). The commissioner has admitted that the
plaintiff has exhausted her administrative remedies. The caseis presented as arequest for judicial review by this court
pursuant to Local Rule 16.3(a)(2)(A), which requires the plaintiff to file an itemized statement of the specific errors upon
which she seeks reversal of the commissioner’s decision and to complete and file a fact sheet available at the Clerk’s
Office. Ora argument was held before me on April 28, 2004, pursuant to Local Rule 16.3(a)(2)(C) requiring the partiesto
set forth at oral argument their respective positions with citations to relevant statutes, regulations, case authority and
page references to the administrative record.



Pursuant to the commissioner’ ssequential evauation process, 20 C.F.R. 88 404.1520, 416.920;
Goodermote v. Secretary of Health & Human Servs,, 690 F.2d 5, 6 (1st Cir. 1982), the administrative
law judge found, in reevant part, that the plaintiff retained the resdud functiond capacity (“RFC”) to
perform sedentary work, including frequently lifting ten pounds, occasiondly lifting twenty pounds, sanding
and waking for two hours during an eight-hour workday and gitting for Sx hours during an eght- hour
workday, but would be unable to perform any activities requiring repetitive reaching with her right upper
extremity, would need to avoid al hazards including machinery and heights, would require a position that
alowed access to bathroom facilities during the workday as aresult of problems with diarrhea and would
require apogition that demanded no more than Smple, repetitive tasks because of constant distraction from
pain, Finding 7, Record at 23; that usng Rule 201.27 of Table 1, Appendix 2 to Subpart P, 20 C.F.R. 8§
404 (the “Grid") as a framework for decison-making, and congdering the plantiff’s age (‘younger
individud™), education (high school or high-school equivdent) and RFC, therewere asignificant number of
jobs in the nationd economy she could perform, including security monitor (with thirty-five postions
statewide and 87,000 nationwide) and charge-account clerk (with 125 positions statewide and 59,000
nationwide), Findings 9-13, id.; and that she therefore was not under a disability at any time through the
date of decison, Finding 14, id. at 24.2 The Appeals Council dedlined to review the decision, id. at 7-9,
meking it the find determination of the commissoner, 20 C.F.R. 88 404.981; 416.1481; Dupuis v.
Secretary of Health & Human Servs., 869 F.2d 622, 623 (1st Cir. 1989).

The standard of review of the commissoner’s decision is whether the determination made is

supported by substantia evidence. 42 U.S.C. 88 405(g), 1383(c)(3); Manso-Pizarro v. Secretary of

% Inasmuch as the plaintiff had acquired sufficient quarters of coverage to remain insured, for purposes of SSD, through
(continued on next page)



Health & Human Servs,, 76 F.3d 15, 16 (1t Cir. 1996). In other words, the determination must be
supported by such relevant evidence as a reasonable mind might accept as adequate to support the
conclusondrawn. Richardsonv. Perales, 402 U.S. 389, 401 (1971); Rodriguezv. Secretary of Health
& Human Servs,, 647 F.2d 218, 222 (1st Cir. 1981).

Theadminigrativelaw judge reached Step 5 of the sequentia process, at which stage the burden of
proof shifts to the commissioner to show that a clamant can perform work other than his past relevant
work. 20 C.F.R. 8§ 404.1520(f), 416.920(f); Bowen v. Yuckert, 482 U.S. 137, 146 n.5 (1987);
Goodermote, 690 F.2d at 7. The record must contain positive evidencein support of the commissioner’s
findingsregarding the plaintiff’ sresdual work capacity to perform such other work. Rosado v. Secretary of
Health & Human Servs., 807 F.2d 292, 294 (1st Cir. 1986).

The plaintiff contends that the adminigtrative law judge erred in (i) relying a Step 5 on two jobs
(security monitor and charge-account clerk) that cannot be performed with the RFC limitations found and
(i) mishandling the RFC opinion of tregting physician James Donahue, D.O. See generally Itemized
Statement of Errors Pursuant to Loca Rule 16.3 Submitted by Plaintiff (“ Statement of Errors’) (Docket
No. 5). | agree.

|. Discussion
A. Vocational-Expert Testimony

At theplantiff’ shearing, vocationd expert Howard Steinberg testified that aperson who, inter alia,

“should have access to bathroom facilities throughout the day” could perform the jobs of security monitor,

which he identified as corresponding with section 379.367-010 of the Dictionary of Occupationd Titles

the date of decision, see Finding 1, Record at 22, there was no need for separate SSD and SS| analyses.



(U.S. Dep't of Labor, 4th ed. rev. 1991) (“*DOT"), and charge-account clerk, which he identified as
corresponding with section 205.367-015 of the DOT. See Record at 47-48.°

The plaintiff testified a hearing that she had been having severe pain in her abdomen aong with
vomiting and diarrheaand that, “on agood day,” she would needto use the bathroom about every forty-five
minutesasaresult. 1d. at 37. TheDOT describesthejob of security monitor (whichit terms*® survelllance-

system monitor”) asfollows:

Monitors premisesof public trangportation terminal sto detect crimes or disturbances usng
cdosad circuit televison monitors, and notifies authorities by telephone of need for

corrective action Observes televison screens that transmit in sequence views of
trangportation facility Stes. Pushes hold button to maintain survelllance of location where
incident is developing, and telephones police or other designated agency to notify
authorities of location of disruptive activity. Adjusts monitor controls when required to
improve reception, and notifies repair service of equipment mafunctions.

DOT § 379.367-010. When, a hearing, the plaintiff’s counsdl pressed Steinberg as to whether aperson
who must go to the bathroom on an as-needed basis (as opposed to waiting) could do this job, the
following colloquy between Steinberg, the adminigtrative law judge and the plaintiff’s counse ensued:

A [Steinberg] Theway that the question was presented to me was accessto the
bathroom and perhaps you wanted to get alittle more specific with the amount of time an
individual might need to be away from the work station during the day. | can answer that
question for you.

Q [counsd] Wi, I interpreted bathroom accessto mean that sheisableto use
the bathroom when she needs to basicdlly rather then [sSic] waiting.

ALJ | think from what I’ ve heard, access to the bathroom facilities throughout
the workday, so that would certainly indicate as needed. But the question is going to
become documentation for that isneeded. Y ou’ ve heard the testimony regarding that. In
order to quantify thisasahypothetica let’s, let me ask you to then assumethat | would find

% Thereis no section 205.367-015 of the DOT. The plaintiff identified thisjob as corresponding to DOT § 206367014, see
Statement of Errorsat 2-3; DOT § 205.367-014 (charge-account clerk), and at oral argument counsel for the commissioner
concurred.



the testimony regarding the frequency of use of bathroom facilities to be credible, would
that, such an individua then be able to perform ether of the jobs you' ve identified?

VE: The clamant testified, according to my notes, that on a good day she

needed to use the bathroom every 45 minutes, and | think it' sareasonable assumption that

if she had to be away from her work place, work station in either of thetwo jobs, every 45

minutes on agood day, more frequently on abad day, that these jobswould not be ableto

be performed without significant accommodations.

Record at 49-50.

In the body of his decison, the adminidrative law judge discredited the plaintiff’s tesimony
regarding her frequency of bathroom usage, noting that athough she complained in January 2002 of
frequency of ten to fifteen bowe movements a day, she had been taking a binding agent with some
improvement, and Dr. Donahuge’ s progress note of September 2002 did not reflect complaintsof diarrheaat
that level of frequency. Seeid. at 22, 306, 450. However, he made no aternative finding concerning the
frequency of her need to use the bathroom. Seeid. at 22.

It is bedrock Socia Security law that the responses of avoceationd expert arerdevant only to the
extent offered in response to hypotheticals that correspond to medica evidence of record. Arocho v.
Secretary of Health & Human Servs, 670 F.2d 374, 375 (1st Cir. 1982). Thevocationd expert never
answered thecritical question asdarified: Could aperson who could not wait until ascheduled bresk to use
bathroom facilities do the security-monitor and charge-account clerk jobs? Moreover, the adminidrative
law judge never made an affirmative, dternative finding asto how much timethe plaintiff would need to be
away from her work gtation for bathroom bresks. Without these dlarifications, Steinberg’s hearing
testimony does not meet the burden of proving that a person who must have access to bathroom facilities

throughout the workday as aresult of problemswith diarrhea.can perform the jobs of security monitor and

charge-account clerk.



The plaintiff next pointsout, correctly, that the demands of the security-monitor and charge- acoourt
clerk jobs as described in the DOT are seemingly inconsistent with a limitation to Smple repetitive work.
See Statement of Errorsat 4-5. Both jobs have a Genera Educational Development (“GED”) reasoning
level of 3, which requires a worker to “[apply commonsense understanding to carry out instructions
furnished in written, ord, or diagrammatic form” and to “[d]ed with problemsinvolving severa concrete
variablesin or from standardized stuations” DOT 88 205.367-014, 379.367-010. By contrast, ajob
with a GED reasoning level of 1 requires aworker to “[a]pply commonsense understanding to carry out
ample one- or two-gtep indructions’ and to “[d]ed with standardized Stuations with occasond or no
variablesin or from these Stuations encountered on the job,” while ajob with a GED reasoning level of 2
requires aworker to “[a]pply commonsense understanding to carry out detailed but uninvolved written or
ord indructions’ and to “[d]ed with problemsinvolving afew concrete varigblesin or from standardized
gtuations” Appendix C, 8111 to DOT.

Steinberg testified at hearing that alimitation to Smple, repetitive taskswas cons stent with both jobs
he identified inasmuch asboth had SV Ps, or Specific VVocationd Preparation ratings, of 2, “which typicaly
aretheleve of jobsthat welook at when there areissues of aneed for smple, repetitivetasks.” Record at
49. Nonetheless, SV P ratings spesk to theissue of thelevel of vocational preparation necessary to paform
the job, not directly to the issue of ajob’ssimplicity, which gppearsto be moresquarely addressed by the
GED ratings. See Appendix C, 811 to DOT (“ Specific Vocationa Preparation is defined asthe amount of
lapsed time required by atypica worker to learn the techniques, acquire the information, and develop the
fecility needed for average performance in a specific job-worker Stuation.”); see also, e.g., Allen v.
Barnhart, 90 Soc. Sec. Rep. Serv. 476,486 (N.D. Cal. 2003) (noting that jobswith GED reasoning level

of 2, which presupposes ahility to follow detailed and involved ingructions, exceeded adminidtrative law



judge' s limitation to Smple, routine tasks); Walton v. Chater, No. 94 C 1484, 1995 WL 579535, at * 4
(N.D. 1ll. Sept. 25, 1995) (“A job like cashiering, which requires the manipulation of written, ord, or
diagrammatic indructions and the solving of problems involving concrete variables, does not jibe with the
abilitiesof aperson who can only perform work which needslittle or no judgment to do smpleduties. The
ALJ sfinding that the Claimant can perform unskilled work does not establish that the Claimant can operate
at leve three reasoning development.”) (footnote omitted).

Atthevery leas, asthe plaintiff suggests, see Statement of Errorsat 6, the administrative law judge
should have queried Steinberg asto whether his description of the two jobsin issue varied from that of the
DOT and acknowledged and resolved any inconsistencies, see Socid Security Ruling 00-4p, reprinted in
West's Social Security Reporting Service Rulings 1983-1991 (Supp. 2003) (“SSR 00-4p”), at 243
(“[B]eforerdlyingon VE or VS evidence to support adisability determination or decision, our adjudicators
must . . . [i]dentify and obtain a reasonable explanation for any conflicts between occupationd evidence
provided by VEs or VSsand information in the [DOT]” and “explainin the determination or decison how
any conflict that has been identified was resolved.”).

On thisground, as well, reversible error was committed.

Theplantiff findly assertsthat thejob of charge-account clerk, asdescribed inthe DOT, appearsto
be incongstent with the rediriction of no repetitive reaching with the right (dominant) upper extremity. See
Statement of Errorsat 5-6. Thispoint asoiswdl-taken. Accordingtothe DOT, the charge-account clerk
job requires frequent reaching. See DOT § 205.367-014. The adminidrative law judge failed to query
Steinberg concerning any inconsstency between histestimony and the DOT description or to acknowledge

and resolve this seeming conflict in accordance with SSR 00-4p.



As a result of these errors, the adminigtrative law judge's Step 5 finding is unsupported by

substantia evidence, necessitating remand.
B. Treatment of Treating Physician

In her second and find point of error, the plaintiff assertsthat the adminidrative law judgeerredin
his handling of the RFC opinion of tregting physcian Dr. Donahue. See Statement of Errors at 6-7; see
also Record at 477-80 (Donahue RFC assessment).  To the extent the plaintiff suggests that an RFC
opinion might be entitled to controllingweight, | disagree. Determinationsregarding RFC and disability are
reserved to the commissioner; accordingly, no “specid sgnificance’ is accorded an opinion even from a
treeting source as to these matters. See 20 C.F.R. 88404.1527(e)(1)-(3), 416.927(e)(1)-(3).
Nonetheless, regardiess of the subject matter as to which a treating physician’s opinion is offered, the
commissioner must “dwaysgive good reasonsin [his] notice of determination or decision for theweight we
giveyour treating source sopinion.” 1d. 88 404.1527(d)(2), 416.927(d)(2); seealso, e.g., Sodd Security
Ruling 96-8p, reprinted in West’'s Social Security Reporting Service Rulings 1983-1991 (Supp. 2003)
(“SSR96-8p”), at 150 (“The RFC assessment must dways consider and address medical source opinions.
If the RFC assessment conflicts with an opinion from amedical source, the adjudicator must explain why
the opinion was not adopted.”).

In rgjecting Dr. Donahue' s RFC, the adminigtrative law judge stated:

While Dr. Donahue, the clamant’ s treating source, has assessed much grester limitations

including the opinion of totd disability, | do not give sgnificant weight to this assessment.

Dr. Donahue's opinion that the clamant is disabled is an issue reserved to the

Commissioner (SSR 96-5p) and he has failed to submit reports of dinica findings to

support his conclusons.

Record at 21. Neither of these reasons qudifies as a “good” one for rgection of the Donahue RFC

opinion. Thefact that anissueisreserved to the commissioner isnat, initsaf, an explanation for the weight



accorded to the opinion. And, asthe plaintiff points out, see Statement of Errorsat 6, it Imply isnot true
that Dr. Donahue faled to submit reports of clinica findings. He in fact submitted many pages of

handwritten progressnotes. See, e.g., Record at 230-76. Totheextent the adminigtrative law judgemeant
to suggest that those notes do not support Dr. Donahue' s RFC, hefailed to articulate how or why. Seeid.

a 21. Even granting that there may well be good reason for discounting Dr. Donahue' s RFC, the court
cannot, inthefirgt instance, dredge up suchgood reasonsfor the commissoner. See, e.g., Rodriguez, 647
F.2d at 222 (“The Secretary may (and, under his regulaions, must) take medical evidence. But the
resolution of conflictsin the evidence and the determingtion of the ultimate question of disability isfor him,
not for the doctors or for the courts.”).

Inasmuch as | have dready found ample grounds for reversal and remand, | need not determine
whether the treating-physician error, tanding alone, would havejudtified remand. Sufficeit to say that on
remand this error, too, must be addressed.

I1. Conclusion
For theforegoing reasons, | recommend that the commissoner’ sdecison beVACATED and the

case REMANDED for further proceedings not inconsistent herewith.

NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute awaiver of theright to denovo review by
the district court and to appeal the district court’s order.



Dated this 30th day of April, 2004.
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